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THE COMPTROLLER OEBENERAL
OF THE UNITED BTATES
WASHINGTON, D.C. 208438

DECISION

FILE: B3~-187253 DATE: March 15, 1977

MATTER OF: Anram VYowak Asouciatev, Inc.

DIGEST:

Claimant is not antitled to recover proposal
prhparntfon costs where record do.s not show
that agancy's rejection of oiferoxr's proposal
vas delibarn:e or atbitrary notwi:hlcunding
defictencies roted J= agency's negutiation
procadures.

This decision 1nvalves the e¢laim of; &mram Nowak
Associates, Inc. (Rowak) for bid prf?hrat‘on codts
in tts amount-of $54y.00. Imn our deciaion ol Novem-
ber 29, 1976, 76‘"’CPD 454 this Offico found .thit the
Dapart-cny'of HOusing and Urban Dcvclapnent (#UD) had
erred in not conducting undaer the circumstances therein
prosented. meaningful discuauiona with Nowak prior to
accepting another proposal at a higher ptira and thatz
its solicitation was reileonably subject to 'different
interpretations. Howevur, because the conk\act had .
bean coumpleted, was not i'legal ard the reccrd -reflectad
no deliberats or arbicrary attempt to disqua'ify Nowak,
no remedial action was recommunded cther than that HUD
insure that such procurement deSiciencies not b2 repeated.

/

The standard for determining whether to nllou recovery
of p"oposal praparatiocn costs is whether the procuring
agency's actions were arbitrary and capricioun toward

the relectad offeror. T&H Couzan! B-181261, June 9, 1975,

75-1 CPD 345; The McCarty Corporation v. United States,
499 F.2d 633 (Ct. Cl. 1974). We thiuk-that the daficien-
cies noted in this case wers cignificant and improper but

‘as the decieion of November 29, 1976 notes, ve are unable

to find a deliberate or arbitrary nt:emp: to diaqualify

Nowak. At worst, the HUD evaluators appesr to, ‘have beéan

il errcr as to the clarity of the solicitation and comn-

fused as to what censtitutes oral or written discussions
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Under the circumstancee, Novak'r claim for bid
prepiration costs is denied.
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" Deputy Comp crollsr Gencrnl
of the Unitaed States
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